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June 1, 2018 

VIA ePUC 

 

Ms. Judith C. Whitney 

Clerk 

Vermont Public Utility Commission 

Peoples United Bank Building 

112 State Street 

Montpelier, VT 05620-2701 

 

Re: Docket 8880: Joint Petition of NorthStar Decommissioning Holdings, LLC, NorthStar 

Nuclear Decommissioning Company, LLC, NorthStar Group Services, Inc., LVI Parent 

Corp., NorthStar Group Holdings, LLC, Entergy Nuclear Vermont Investment Company, 

LLC, and Entergy Nuclear Operations, Inc. and any other necessary affiliated entities to 

transfer ownership of Entergy Nuclear Vermont Yankee, LLC, and for certain ancillary 

approvals, pursuant to 30 V.S.A. §§ 107, 231, and 232                                               

 

Dear Ms. Whitney: 

 

I write on behalf of Joint Petitioners in the above-captioned case.  On May 3, 2018, Joint 

Petitioners submitted a letter explaining that a development had arisen concerning a condition of 

closing of the transaction in this case, namely the Internal Revenue Service’s (“IRS”) issuance of 

a satisfactory private letter ruling (“PLR”) to NorthStar concerning the tax treatment of the 

transaction and the project.  Specifically, the IRS notified NorthStar in mid-April 2018 that the 

IRS would not issue the requested PLR.  Joint Petitioners’ May 3 letter explained that Joint 

Petitioners were working on an alternative approach that would provide NorthStar the comfort to 

waive this closing condition.  The letter explained that the alternative approach would, if 

successfully negotiated, leave intact the March 2, 2018, memorandum of understanding 

(“MOU”) and all financial assurances required by the MOU, and was not expected to require 

changes to any prefiled or hearing testimony in this docket.  Subsequently, during a May 7, 2018, 

telephonic status conference, Joint Petitioners stated that their goal was to disclose the alternative 

approach by June 4, 2018, in time for the parties to address the issue in their post-hearing briefs 

due June 11, 2018, or to request any additional process a party may believe is warranted. 
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Joint Petitioners now provide this update to the PUC and the parties:  Joint Petitioners are 

approaching finality, demonstrated by the near-final draft documents attached hereto, on the 

alternative approach that would allow NorthStar to waive the closing condition of receiving a 

satisfactory PLR.  The remainder of the letter describes the alternative approach and those 

documents. 

By way of background, the purpose of NorthStar’s request to the IRS for a PLR was to assure 

NorthStar concerning certain tax issues presented by the transaction and NorthStar’s post-

transaction activities.  Those issues included:  (1) confirmation that NorthStar Decommissioning 

Holdings, LLC’s (“NDH”) acquisition of indirect ownership of the Nuclear Decommissioning 

Trust (“NDT”) will not be treated as income to NDH, triggering income tax liability; and (2) 

confirmation that NorthStar Vermont Yankee, LLC’s (“NorthStar VY”) receipt of damages from 

the Round Three claim against the U.S. Department of Energy to recover spent-fuel-related 

expenses will not be treated as taxable income to NorthStar since the majority of those funds is 

expected ultimately to be transferred to Entergy. 

Whereas a PLR from the IRS would have assured the NorthStar petitioners that no such taxes 

would be due, the Joint Petitioners’ alternative approach would provide the NorthStar petitioners 

equivalent comfort by promising that, if such taxes are due, Entergy Nuclear Vermont 

Investment Company, LLC (“ENVIC”) will indemnify the NorthStar petitioners against them 

(that is, ENVIC will pay for them).  ENVIC’s indemnification obligation will be guaranteed by 

Entergy Corporation.  The specific terms of the Joint Petitioners’ alternative approach are set 

forth in the draft Indemnity Agreement, which the parties expect to sign at or before closing.  (A 

redacted copy of the draft Indemnity Agreement is attached hereto as Exhibit A.)  This 

alternative approach does not alter the MOU, any of the financial assurances required by the 

MOU, or any of the pre-filed or hearing testimony in this docket.1   

Beyond the signing of the Indemnity Agreement, the alternative approach contemplates the 

following:  (1) revision of the Membership Interest Purchase and Sale Agreement (“MIPA”) 

Section 1.3’s provision that the transaction shall be treated for tax purposes as “a sale and 

purchase of all the assets, and an assumption of all the liabilities, of ENVY [i.e., Entergy Nuclear 

Vermont Yankee, LLC],” Attachment A.DPS.JP-1.12 at EN-VYNDC 0002142; and (2) ENVY’s 

transfer of certain excluded assets, such as the Governor Hunt House, to an Entergy affiliate 

earlier (i.e., in June 2018) than ENVY had originally contemplated (i.e., within twenty four hours 

of closing). 

Joint Petitioners intend to modify MIPA Section 1.3’s provision that the transaction shall be 

treated for tax purposes as a sale of assets.  (A copy of a marked-up Section 1.3, and a 

corresponding deletion of the defined term “Allocation” from Section 1.11(12), is attached 

hereto as Exhibit B.)  This change has no impact on the MOU, the financial assurances required 

by the MOU, or the prefiled or hearing testimony in this docket. 

                                                 
1  Paragraph 1.a of the Indemnity Agreement refers to the “Qualified” tax status of the NDT.  

Generally, Joint Petitioners are evaluating whether it would be more advantageous to the 

decommissioning project to change the tax status of the NDT before closing.  Such a change in 

tax status would not affect the MOU or any of the financial assurances required by the MOU.    
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Similarly, ENVY’s transfer of the excluded assets to its affiliate earlier than originally 

contemplated has no impact on the MOU, the financial assurances required by the MOU, or the 

prefiled or hearing testimony in this docket.2  

Thank you for your attention to this matter.   

Respectfully submitted, 

 
Sanford I. Weisburst 

cc:  Counsel of record (via ePUC) 

                                                 
2   ENVY intends to make this transfer before the Public Utility Commission (“PUC”) or the 

U.S. Nuclear Regulatory Commission approves the transaction.  Joint Petitioners do not believe 

that there is any requirement for PUC approval of the transfer of the excluded assets from ENVY 

to an Entergy affiliate.  30 V.S.A. § 109(a) and (b) apply only to sales or leases, respectively, of 

“property actually used in or required for public service operations” and sales of “real property 

or transmission facilities located at that plant that are required or may be required to generate 

electricity, interconnect generation facilities with electric transmission facilities, or transmit 

electricity from the plant.”  Because the Vermont Yankee Nuclear Power Station ceased 

operations in 2014, these provisions do not apply, and accordingly Joint Petitioners did not seek 

any Section 109 approval in their Joint Petition in this docket. 
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Section 1.3 Tax Treatment of Contemplated Transactions; Allocation of Purchase 

Price. 

(a) The Parties agree that, for Income Tax purposes, the sale of the 

Membership Interests by Seller to Purchaser will be treated as a sale and purchase of all the 

equity of ENVY in the form of saidthe Membership Interestsassets, and an assumption of all the 

liabilities, of ENVY.   

(b) Purchaser and Seller shall use their reasonable best efforts to jointly agree 

within one hundred eighty (180) days after the Closing Date to an allocation of the Purchase 

Price and the liabilities of ENVY deemed assumed by Purchaser for Income Tax purposes 

among the assets of ENVY that is consistent with the allocation methodology provided by 

section 1060 of the Code and the regulations promulgated thereunder (the “Allocation”). 

Notwithstanding the foregoing, in the event Purchaser and Seller cannot agree as to the 

Allocation, each Party shall be entitled to take its own position in any Tax Return, Tax 

proceeding or audit. 

(c)(b) Purchaser and Seller shall treat the transaction contemplated by this 

Agreement as the acquisition by Purchaser of stock of a corporationassets for Income Tax 

purposes and agree that no portion of the consideration shall be treated in whole or in part as the 

payment for services or future services. 

(d)(c) Notwithstanding anything to the contrary herein, the Parties and each of 

their respective Affiliates shall be entitled to take all actions required to comply with a Final 

Determination applicable to the Income Tax treatment of the transactions contemplated by this 

Agreement even if inconsistent with the Income Tax treatment described in this Section 1.3. 

ARTICLE 2 

 

THE CLOSING 

Section 2.1 Closing.  The closing of the purchase and sale of the Membership Interests 

(the “Closing”) shall take place (a) at the offices of Skadden, Arps, Slate, Meagher & Flom LLP 

at 1440 New York Avenue, N.W., Washington, D.C. at 10:00 a.m. (local time) no later than the 

twentieth (20th) Business Day following the satisfaction or waiver of the conditions set forth in 

Article 8 (other than the conditions in Section 8.2(f), and Section 8.3(d), and those conditions 

that by their nature are to be satisfied at the Closing, but subject to the satisfaction or waiver of 

such conditions on or before the Closing Date) or (b) at such other place, date and time as the 

Parties may agree in writing (the day on which the Closing takes place being, the “Closing 

Date”). For purposes of this Agreement, the effective time of the Closing shall be deemed to be 

12:01 a.m. Eastern time on the Closing Date.  

Section 2.2 Closing Deliveries by Seller to Purchaser.  At the Closing, Seller will 

deliver, or cause to be delivered, the following to Purchaser: 

(a) All Transaction Documents duly executed by ENVY, Seller or Affiliate of 

Seller, as applicable; 
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(5) “Adjustment Payment” has the meaning set forth in Section 6.8(g)(iii). 

(6) “Adjustment Statement” has the meaning set forth in Section 6.8(g)(i). 

(7) “Adjustment Valuation Report has the meaning set forth in Section 

6.8(g)(i). 

(8) “Adverse Development” has the meaning set forth in Section 6.15(a). 

(9) “Affiliate” has the meaning set forth in Rule 12b-2 of the General Rules 

and Regulations under the Exchange Act. 

(10) “Affiliate Agreements” has the meaning set forth in Section 6.11(a). 

(11) “Agreement” has the meaning set forth in the preamble. 

(12) “Allocation” has the meaning set forth in Section 1.3(b). 

(13) “Atomic Energy Act” means the Atomic Energy Act of 1954, as amended. 

(14) “Bankruptcy and Equity Exception” has the meaning set forth in Section 

3.3. 

(15) “Beneficial Interest” has the meaning set forth in Section 6.6(a). 

(16) “Benefit Plan” has the meaning set forth in Section 4.15(a). 

(17) “Business Day” means any day other than Saturday, Sunday and any day 

on which banking institutions in the State of New York are authorized by Law or other 

Governmental Order to close.   

(18) “Byproduct Material” means any radioactive material (except Special 

Nuclear Material) yielded in, or made radioactive by, exposure to the radiation incident to the 

process of producing or utilizing Special Nuclear Material.   

(19) “Cap” has the meaning set forth in Section 9.3(b).   

(20) “Cause” means (i) the willful and continuing failure by a Transferred 

Employee to substantially perform his or her duties (other than such failure resulting from the 

Transferred Employee’s incapacity due to physical or mental illness); provided that any such 

failure has not been cured by the Transferred Employee within thirty (30) days after a written 

demand for substantial performance is delivered to the Transferred Employee by Purchaser, 

which demand specifically identifies the manner in which the Purchaser believes that the 

Transferred Employee has not substantially performed; (ii) the willful engaging by the 

Transferred Employee in conduct which is demonstrably and materially injurious to any 

Purchaser Party, monetarily or otherwise; (iii) a Transferred Employee’s conviction of or 

entrance of a plea of guilty or nolo contendere to a felony or other crime which has or may have 

a material adverse effect on the Transferred Employee’s ability to carry out his or her duties or 


