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Commissioner Recchiaos testimony presents the Departnent's overall position

regardingthis petition and discussesthe sufficiency of Entergy VY's financial

assua¡ce related to spent firel management.
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Prefiled Testimony
of

Christopher Recchia

Please state your name and occupation.

A. My name is Christopher Recchia and I am the Commissioner of the Vermont

Public Service Department ("Department" or';DPS"¡. My business address is I l2 State

Street, Montpelier, Vermont.

a. Please describe your educational background and experience.

A. I have a bachelor's degree in zoology from the University of Vermont, and

master's degrees in Environmental Law from Vermont Law School and Natural Resource

Policy and Management from Yale University. I served as Deputy and then

Commissioner of the Vermont Department of Environmental Conservation from 1997

through 2003; as Executive Director of the Ozone Transport Commission from 2003

through 2007; as Executive Director of the Biomass Energy Resource Center from2007

through 2011; and as Deputy Secretary for the Vermont Agency of Natural Resources

("ANR") from January 20ll through January 2013. I was appointed to my current

position by Governor Peter Shumlin in January 2013.

Have you testified before the Vermont Public Service Board before?

Yes, in Dockets 7862,8190/8191, and 8328.

What is the purpose of your testimony?

My testimony presents the Department's overall position regarding this petition

and addresses the issue of adequate frnancial assurance related to management of spent

nuclear fuel.

a.

A.

a.

A.
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Do you think that this Project is in the general good of the state?

In general, yes. I believe that it is in the economic interest of Vermonters to have

the spent nuclear fuel removed from the spent fuel pool and transfemed to dry cask

storage as soon as possible. The State has an interest in seeing the site greenfielded and

returned to producti\/e economic use after appropriate decommissioning overseen by the

Nuclear Regulatory Commission (NRC). Although management of spent nuclear fuel is

not considered to be part of the decommissioning process, decommissioning of the spent

fuel pool cannot be completed without moving the spent nuclear fuel into dry cask

storage. As part of the federal process, the Department would like to see the removal of

spent nuclear fuel from Vermont and into long-term storage, as promised by the U.S.

Department of Energy (DOE). In the interim, the Department beliel,es that the common-

sense approach oftransfening spent nuclear fuel to dry cask storage is cost effective and

provides Entergy the option, consistent with NRC regulations, to decommission and

greenfield the site sooner, to the economic benefit of Vermonters.

A.

Is there suffîcient information for the PSB to find that, pursuant to 10 V.S.A. $

6522(b)(1), "adequate financial assurance exists for the management of spent fuel at

Vermont Yankee for a time period reasonably expected to be necessary, including

through decommissioning, and for as long as it is located in the state?"

Although the Department does not believe that the financial assurance cited by

Entergy Vermont Yankee, LLC and Entergy Nuclear Operations, Inc. (collectively

..Entergy VY") in its revised testimony meets this criterion, the Department does believe

that there is sufficient information to find that this criterion has been met, as explained

below.

a. Please review Entergy VY's explanation for why there is adequate frnancial assurance.

A. According to Mr. Twomey's prefiled testimony and information Entergy VY has

filed with the NRC and submitted in this Docket as exhibit EN-TMT-6, the total cost of

a
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managing spent nuclear fuel until it is removed from the Vermont Yankee site is expected

to be $368 million. Mr. Twomey's prefiled testimony sets outs two different categories

of actions that encompass spent nuclear fuel management for the site. First, Entergy is

proposing to use $145 million in credit facilities, basked by Entergy Corporation, to pay

for construction of the Independent Spent Fuel Storage Installation (ISFSI) pad and

transfer of spent nuclear fuel from the pool to dry cask storage. Second, Entergy VY is

proposing to use money from the decommissioning trust fund to pay for ongoing

maintenance of the dry casks. Additionally, Entergy VY has stated that it intends to seek

monies from the Department of Energ¡, for breach of contract and use this money to

reimburse Entergy VY and the decommissioning trust fund for spent nuclear fuel

management.

Please explain any deficiencies with Entergy VY's proposed financial assurance.

Entergy VY is relying on the use of the decommissioning trust fund to provide

financial assurance for spent fuel management, which requires, among other things, an

exemption from NRC regulations. The NRC Staff has granted Entergy VY's request for

such an exemption. The State of Vermont, through the Attorney General's Office and the

Department of Public Service, and joined by Green Mountain Power Corporation and the

Vermont Yankee Nuclear Power Corporation, has challenged the exemption for such use

of the decommissioning trust fund through a petition filed in the D.C. Circuit Couft of

Appeals (see exhibit CR-l - Petition for Review). In addition, the State has formally

asked the NRC to object to an Entergy VY request to the Trustee providing monies for

spent nuclear fuel management (see exhibit CR-2 - Letter to NRC re Fund). As there is

ongoing litigation around the use of the decommissioning trust fund for spent nuclear fuel

management, and because the use of the fund for this purpose is expressly contrary to

NRC regulations and other federal and state laws, it is inappropriate for Entergy VY to

use this funding source as the basis for demonstrating adequate financial assurance.
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a. Please explain why there is adequate financial assurance for mauagement of spent nuclear

waste.

A. There are legal aspects to this question that I will leave for the DPS attome)¡s;

hou,ever, in my opinion, the Board appears to have a significant amount of discretion in

determining constitutes "adequate" and vvhat is an "assurance." Enterg)'VY has

provided $145 million in credit facilities for the u'ork related to constructing the ISFSI

pad and transferring the spent nuclear fuel from the spent fuel pool to dry cask storage,

which is r¡,hat this CPG is for. In addition, the Department of Energy has reimbursed

Entergy VY for rvork related to spent fuel management. I anticipate that the

Department's lawyers will brief u'hy DOE reimbursement should be considered in

determining that there is adequate frnancial assurance to meet this criterion. Also, NRC

regulations (10 C.F.R. $ 50.54(bb)) require frnancial assurance for spent fuel

management. Consequently, assuming the State prevails in its arguments for not

allou'ing Entergy to use the decommissioning trust fund for spent nuclear fuel

management, the NRC r¡'ill require Entergy to provide a separate form of financial

assurance. The Department's brief will provide further context on the litigation

surrounding the use of the decommissioning fund and any preemption issues that might

arise from Section 6522(b) generally.

Finally, in my view, the Board must evaluate what is "adequate" in light of

reasonable altematives. In this case, the altemative is for Entergy VY to keep the spent

nuclear fuel in the pool. This is not a cost-free proposition. In fact, my understanding is

that it would be ntore costly to continue to store the fuel in the spent fuel pool. It

therefore makes little sense to demand a greater degree of financial assurance for dry-

cask spent fuel management (a desirable outcome) than for wet spent fuel management (a

less desirable outcome). Entergy VY has provided $145 million in credit facilities for the

work related to constructing the ISFSI pad and transferring the spent nuclear fuel from

the spent fuel pool to dry cask storage. In my view, this provides adequate financial

assurance for the transfer from wet to dry storage. After that, the ongoing spent fuel
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management costs are likely to be less expensive than the status quo. In light of this

reality, the $145 credit facilities are adequate.

Does this conclude your testimony?

Yes.
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DISTRICT OF COLUMBIA

TTTE STATB OF \IBRMONT,
VERMONT YAÀTKEE NUCLEAR
POWER CORPORATION; and
GREEN MOUNTAIN POÏVER
CORPORATTON
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Petitionere

V.

UNITBD STATtsS NUCTEAR
REGULATORY COMMISSION and

I.JMTED STAI3S OF AT{BRICA'

Respondents

PETITION FORREYIEIV

Pursuant to $ 189 of the Atomic Enerry Act' 42 LJ.S.C. $ 2239' 28 U.S.C.

$$ 2341-23¡t4i tho Adnrinishatlvo Procedr¡ro Act, 5 U.S.C. $ 551 et seq.¡ and Rule

lS sf the Fedenl Rulos of Appellate Proeedure, the potitionerg the Ståte of

Vemont, the Vcmont Yankee Nuelear Pov¡er eorporation, and Grecn Mountaln

Powor (,Petitionons') hereby patldon this Cor¡rt fur rovlew of üe Unitad SateE

Nuclear Rcgulatory Commìssion's ('Cornrnission") Issuance of Exemptions fur

the Veruront Yanlsco Nuclcar Power Station (tVermont Yankea) in Docket No.

50-27 I ; NRC-20 I 5-0 I 57.

)
)
)
)
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The Commission issued is approval to the owner/operator of Vermont

Yankee, Bntergy Nuclear Operations, Inc. ('Entergt"), via letter dated June 17,

AÂt. --.r-^¡t^^..---..Lll-L-J!-¡L-B-,|-slÞ¡alot¡ur¡ lrr¡¡â? tfil(/QfìF¡rlSVIJ¡ t¡¡¡r¡ llrr!¡vq| w¡Ð Puur¡.¡¡tBu l¡r gllY l YuYrrr rlrtârÞ¡q v.. rs¡! -rl -eâ- \ee .3-r

Reg. 35992; a eopy of whictr is attaatrcd hercto). This filing is within ttre 60'day

statr¡to of timitations ånd is timoty purcuant to 28 IJ.S.C. $ 2344. This Court has

jnrìsdiction oven this matter purcuant to 28 U.S.C. $$ æ42(4) and 2344, and is a

prcper venue pursuant to 28 (J.S.C. $ 2343.

Petitioners have standing pr:rsuant to 28 U.S.C. $ 23¿14 and 5 U.S.C. $ 702

to bring this Petition. The Sate of Vemronq its citizens, shd its raæpayers are

aggrtovod by the Commission's decision, which affecs: (l) the liconse fur a

nucloar po\ktr plant toeatod in tho St¡ter and (2) tho Nucloar Decommissioning

Ttì¡st Fund (Ðecornmisnioning Fund") fur Vormont Yankee, whìoh ms pdnarily

funded by nronios eolleotod ftom Vennont reteptyÊr$ and in whioh Vernront

ratepaycrs havo an intarcst in otccss ñ¡nds rumainlng after dcoonrmissioning. Thc

Vormont Yankæ Nuclear Power Corponation and ì6 cunent solo owncr, Grcen

Mountain Fower Corporation, are utilitìes that also have a dìrect interest Ìn pmoper

r¡se of the Decommissioning F\¡nd. Vermont Yankee Nuclear Power Corpontion,

now ownod by Orccn Mounain Por¡,er Corpcation, collected tho prinoipal ft¡nds

that (with interesQ eonstltut€ &c enthefl sf üe Dessmmlselonlng Flnd. Fl¡rttror,

Grccn Msundn Por¡scr esçoratlsn, end ürcugh lt ürctr Vermont mtepqyerg have

2
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a 55!f tnterest in elt monìes thet rcmaln in ùet ñ¡nd futlowìng cornpletion of

decommlssloning. Thus, e\rery tine the Courrrìssìon ellows en imPropor

'¡¡ìthdrawal ûom the Docornnrìssionlng FJnd, it harrrs Vetmont Yankee Nuclear

Power Corporatìon, Green Mor¡nAin Power Coçoration, 8Dd their Vermont

ratepa¡rers. Fìnatly, Petitioners joìntly submitted a letter (dated June 5, 2015) to

the Corrmissìon requesting the opportrrnity for public participation on Entergr's

ecernption rcquèst and requesting to particìpate in the matter befure the

Cornmission issr¡ed ie dooision. No suoh opporh¡nity was granted,

The eommiEslon aeted erbluarily, abused ie dlseretlon, and vlolaed fte

Atsmio Energ:l Aet the AdmlntEuatlve Proeedure Aeb and the National

Bnvironmental Potlcy Act in approv'urg thc enonrpüons and åìling to provide an

opportunity br Petitioners to participate in the process. Petitìoners respectfully

request that this Cor¡rt review the Commission's decision, vacate that decisìor\

and r¡mand the maüer to the Comrrission.

Daæd: Ag¡st 13' 20ts

Respectfulþ submitted,

Tffi STATB OF \IERMO}TT

By ie aüorneys,

\trlEuAMH. Sonnen
ArtgnNnv GnNnn¿t

3
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øy: L Ç--2<--
Kyle H. L¿ndis-Marinellq

D.C. Cìrcuìt Bar Roll No. 55684

Assistant Attomey Geûerat
Staæ of Vermont
Office ofthe Attorney General
109 State Sneet
Monþelier, VT 05609- 100 I
þlalandismrrinollo@wrmont.gov
Tol¡ (E02) E28-3186

Gnonnn¡v eblm¡o¡ts
Ptnue AuvoeATE

Byr
Bdwerd Mol',[anara
Regìonal Policy Dirtctor
Strte ofVernmt
Deparment of h¡blic Servìco
I l2 Sraro Sæeq Third Floor
Montpelìer, VT 05620-2601
ed.mcnamara@state.vt.us
Tel: (802) 828-4007

Of counscl:
trdN,¿ uMnffi

D.C, Cl¡eult Bar Roll No. 50119
Felioie H. Ellswotth,

applteattøn þr afußstm pendtng

Bonnle L. Heiplq
appltcafron þr &tsstan pondtng

S'ILMER CUTT.BR PICKBRING
HAI.B A¡.lD DORRItP
60 State Stcet
Boston, NdA 02109
robcrt Jdrsch@f$,tlmerttale.com
ft liciacllsworth@wilmeùale.com
bonnie.hoiple@wilmerhale. com
Tol: (617) 526-6000
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Gn¡nx Moumrn Pownn Con¡oneno¡¡

B. Anoel
Vlce P¡sstdont, G€ncrål eot¡nEel
Powor Re¡ournesr and eoçorate Secroary
lé3 Aoorn Lano
Colohastcr, \fl 05446
Charlotte.Ancel@grûcnnrountainpowcr.oom
Teh (802) 655-E764

Vnnrvloxr Yeur¡n lrTITcLn¿R Por¡BR

Conpourror.t
Byits attoraey

PetcrH.
Shoohoy h¡rlong & Bohm P. C.
30 $¿fsln Süecq Oeteway Sq,6thFl
P.O. Box 66
Burllngton, \IÎ 05402
paenorc@cheolnyvt eout
Teh (802) t6/þ9891

5
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UNITED STATES COIIRT OF APPEALS
FOR TT{E

DISTzuCT OF COLUMBIA CIRCI.IIT

THE STATE OF VERMONT,
VERMONT YANKEB NUCLEAR
POWER CORPORATION; and

GREEN MOLTNTAIN POWER
CORPORATION

No.
Petitioners

LTNITED STATES NUCLEAR
REGULATORY COMMISSION, and

LINITED STATES OF AMEzuCA,

Respondents

CERTIFICATE OF SERVICE

I hereby certifr that I have on this 13th day of August 2015 served a copy of the

foregoing Petition for Review by first-class mail, postage prepaid, on the

following individuals at the following addresses:

Office of the Attorney General of the United States

U.S. Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-000 I

James Kim, Project Manager
Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission,
IVashington, DC 20555-000 I

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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A. Louise Lund
Division of Operating Reactor Licensing,
Office of Nuclear Reactor Regulation
Washington, DC 20555-000 I

A¡rne Boland
Division of Operating Reactor Licensing,
Office of Nuclear Reactor Regulation
Washington, DC 20555-000 I

Office of Commisslon
Appellate Adjudication
U.S. Nuclear Regulatory Commission
Washington, DC 20555-000 I

Office of the Secretary
ATTN: Rulemakings & Adjudications Staff
U.S. Nuclear Regul atory Commission
\iVashington, DC 20555-000 I

Andrew Averbach
Office of the General Counsel
U.S. Nuclear Regulatory Commission
rWashington, DC 20555-000 I

Trip Rothschild
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 2055 5-000 I

Marian Zobler
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washingron, DC 20555-000 I

Catherine Scott
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

2
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Edward Williamson
Offrce ofthe General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-000 I

Site Vice President
Entergy Nuclear Operations, Inc.
Vermont Yankee Nuclear Power Station
P.O. Box 250
Governor Hrurt Road
Vernon, VT 05354

\hü/uln,
Bonnie L.IieJiúe

3
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William Dean, Director
Office of Nuclear Reactor Regulation

Nuclcar Rcgulator¡' Commission
Washington D. C. 20555-000I

Docket 50-271 ; Request for Immediate Objcction to Entergy's July 16, 201 5 Pre-Noticc

of l)isbursement from Decommissioning Trust..;[or Non-Decommissioning Expcnses

Dear ì)irector Dean,

On July 16,2015, Entergy Nuclear Vermont Yankee, LLC (Entcrgy) and t}e Managing Director of
thc Bank of Ncw York À4cllon (thc Bank) submitted a "Prc-Noticc of Disburscmcnt from Decommissioning
'I'rust." The notice requests "up to $ 12,000,000" from the Nuclear Decommissioning Trust Fund for

expenses that i¡rch¡de "operational irradiated fuel managcment expenses." The Statc. the Vermont Yankee

Nuclear Power Co¡?oration. and Green À4ountai¡r Power Corporation formally request tÌ¡at t}lc NRC

immcdiatcly providc "rvrittcn notice of objcction" to thc Bank of Ncw York Mcllon conccrning thc Pcncling
reoucst. pursuant to thc NRC's autùroritv undcr \¡crnont Yankcc Nuclear Powcr Station Rcnerved Facility

Oneratins License Condition 3.J.a(iii) and under the Master Trust Agreement S 4.05.

-

All of Entergl"s previous prc-noticcs of disburscments have been only for what Entcrgy asserts to

be "legitimatc decommissioning cxpenses." This is thc lìrst time Entergy has assertcd a right to reimbursc

itself for non-decommissioning expenses-somctlúng which NRC regulations cxplicitly forbid. 10 C.F.R.

S 50.75(hXl)(iv) (disbursements "are rcstricted to decommissioning cxpenses"); see also, e.g., id.

$ 50.82(a)(SXiXA) (disbursements must be "for legitimate decommissioning activitics consistent vvith ùe
delìnition of decommissioning in [0 C.F.R.] S 50.2," vvhich in turn dclìnes decommissioning as limited to

acrivities that "reduce residual radioactivity"); General Rquirenenæþr Decommissioning Nuclear Facilities, 53

Fcd. Rcg. 24018-01 , 24018 (1988) ("Decommissioning activitics do not include the removal and disposol oJ

spentJuel r"'hich is considered to be an opcrational activity' . . . ." (emphasis added)).

Entcrgy's assertion of an ability to reimburse itsclf for millio¡:s of dollars in "operational irradiated

fuel management expenses' appears to be based on the NRC's June 23, 2015 granting of an exemption

f¡om the above regulations. See 80 Fed. Reg. 35992-35995 (June 23, 2015). Horvcver, the State of
Vermont, tìe Vermont Yankee Nuclear Power Corporation, and Green Mountain Pou'er have now

challenged that decision in the U.S. Court of Appeals for the D.C. Circuit. See attachmen¿. This pcnding

Re:



legal challerrge states that the NRC's June 23, 2015 decision should be ovcrturncd as a r"iolation of the

Atornic Energy Act, the Administrative Procedures Act, and the National Environmental Policy Act.

Further, as the State has previousl¡'noted, regaldless ofrvhether Enterg¡'has been exempted fronr

applicable NRC regulations, Enterg¡'and tle Bank of New York Mellon have independent legal obligations

to nor release funds for uoperational irradiated fuel managenrent ex?enses." ln particular, tÀe 2002 Master

i rust Àgreemenr an<ì rhe reìateci \;ermonr Pubilc Sen'ice Boarci Orcier <i<¡ nc¡r aìiorn use <-rí rìrc ìiucìca¡'

Decommissioning Trust Fund for spent fuel expenses until the site has been decommissioned, and have

specific provisions regarding the return of 55o/o of excess am oìlnts in that fi¡nd l o Vermonl. ratePa-\'ers

through thc Vermont Yankee Nuclcar Povvcr Corporation and Grecn Mountain Por,r'cr. Entergy has not ¡'et
sought approval ñ'om the NRC or the Vermont Public Service Board to a¡nend those requile¡nents.

Applicable Federal Energy Regulatory Commission (FERC) regulations similarly state that "[a]bsent

express authorization" from FERC-authorization Entergy has not ¡sçs;1'sd-('¡o part') of the Nuclear

Decommissioning Trust Fund ma1'be "used for, or diverted to, any purpose other than toJund the cos* oJ

decommissioning." 18 C.F.R. $ 35.32(a)(6) (emphasisadded). Enterg¡"splanneduseof alleged"excess"funds

also violates the requirement that ¿ny "s;¡çsss jurisdictional amount" be "return[edl . . . to ratepayers"-
here, tlrrough \¡ermont Yankee Nuclear Pos'er Corporation and Green Mountain Pou'er. /d. $ 35.32(a)(7).

Entergy's contractual obligations as rvell as federal larvs, including lar,r's Entergy has ¡rot been

exempted Êom, prohibit the release of rust funds for "operational irradiated fuel management exPenses" at

this time. And the undersigned have n<¡rv lìled a direct challenge in the U.S, Court of Appeals for the D.C.

Cfcuit to tJre exemption request that forms the entirc basis for Entergy's claim that it. can use dre fund in

this u,ay. Unless and until these legal issues are resolved, it would be arbitrary and an abuse of discretion for

the NRC to stand by and declinc to exercise its right to provide "u'ritten notice of objecLion" to the Bank of

New York À4ellon concerning the pending reguest.

Thank you for your attention to this matter, and we look foru'ard to your immediate action.

William E. Griffin
Chief Assistant Attorney General

Vermont Attorney General's OfÊce

¿
Peter H. Zamore
Sheehey Furlong & Behm P.C.

30 Main Street, Gateway Sq, 6th Fl, PO Box 66

Burlington, V'I 05402

Counselfor Vermont Yankee Nuclear Power Corporation

and Green Mountain ?ower

Christopher Recchia

Commissioner
Vermont Department of Public Service

Charlotte B. Ancel
Vice President, General Counsel

Power Resources, and Corporate Sqcretary

.Green Mountain Porver Corporation
163 Acorn Ln, Colchester, VT 05++6

,

/-

Annette L. Vietti-Cook, Secretary of the Nuclear Regulatory Commission

U.S. Nuclear Regulatory Commission Document Control Dcsk
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cc:



Daniel I{. Dorman, Regional Administ¡ator, Region l, NRC

James S. Kim, Project lVfanager, Division of Opcrating Rcactor Licensing, NRC
T. À,lichael Tvvomey, Vice President of External Affairs, Enterg¡'Nuclear Vermont Yankce, LLC

Chris Wamser, Site Vice President, Enterg) Nuclear Vermont Yankcc, LLC

Glen Metzger, The Bank of Neu'York Mellon
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